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IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, ) 
) 
) 
) 
) 
Plaintiff-Respondent, 
vs. 
) 
FREDERICK ANTHONY TANK, ) 
) 
Defendant-Appellant. ) 
CASE NO. 43061 
APPELLANT'S REPLY BRIEF 
REPLY BRIEF OF APPELLANT 
APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
HONORABLE GERALD F. SCHROEDER 
Senior District Judge 
ELIZABETH H. ESTESS 
Deputy Ada County Public Defender 
I.S.B. # S646 
200 West Front Street, Suite 1107 
Boise, ID 83702 
(208) 287-7400 
ATTORNEY FOR 
DEFENDANT-APPELLANT 
TED S. TOLLEFSON 
Deputy Attorney General 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-0010 
(208) 334-4534 
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ISSUES PRESENTED BY RESPONDENT 
I. Has Tank Failed to Show the District Court Erred When 
It Found There Was Substantial and Competent 
Evidence to Support the Jury's Guilty Verdict? 
II. Did Tank Waive His Iu.structional Error Claim by 
Failing to Raise it Either in the Trial Court or on 
Intermediate Appeal? 
III. Has Tank Failed to Show that the District Court Erred 
in Holding that the Magistrate Did not Abuse its 
Discretion when it Denied Tank's Rule 35 Motion? 
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ARGUMENT 
I. Tank Did Not Fail to Show the District Court Erred When it Found There Was 
Substantial and Competent Evidence to Support the Jurv's Guilty Verdict. 
ARGUMENT 
The evidence was insufficient to justify or sustain the verdict of the jury in this case. 
In cases involving circumstantial evidence, the defendant can only be convicted when the 
evidence established to a moral certainty and beyond a reasonable doubt the guilt of the 
defendant. Before a conviction can be handed down, the law requires that the facts not only be in 
sync with the theory of defendant's guilt, but certainly not in sync with the theory of his 
innocence. In this case, the evidence does not meet this standard. 
In these types of matters, where the facts in evidence are purely circumstantial, the 
appellate court will reverse a judgment of conviction where, from an examination of the record, 
the court is satisfied that the evidence is insufficient to sustain a verdict and does not amount to 
that degree of proof which is legally required before a defendant can be convicted. (State v. Levy, 
9 Idaho 483,485, citing State v. Fry, 40 Kan. 311, 19 P. 742; People v. Bowers, 79 Cal. 415, 21 
P. 752; Lind v. Closs, 88 Cal. 6, 25 P. 972; State v. Primm, 98 Mo. 368, 11 S.W. 732; Spoon v. 
Railroad Co., 87 Mo. 74; Whitsett v. Ranson, 79 Mo. 258; Baker v. Stonebraker, 36 Mo. 345; 
Price v. Evans, 49 Mo. 396; Garrett v. Greenwell, 92 Mo. 120, 4 S.W. 441; State v. Mansfield, 
41 Mo. 470; State v. Daugbert, 42 Mo. 239; State v. Brosius, 39 Mo. 534; State v. Jaeger, 66 
Mo. 173; State v. Castor, 93 Mo. 242, 5 S.W. 906). 
Mr. Tank denied all along that he had ever set up Craigslist advertisements, followed Ms. 
Kloepfer to the park, or sent a sexually explicit text message and photo to Ms. Kloepfer's father 
Hank. Further, Mr. Tank contends that he picketed the Idaho Call Center in an attempt to 
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communicate and express his love for Ms. Kloepfer, his estranged wife. He contends that his 
was not to annoy or harass her. 
Therefore, Mr. Tank's conviction was largely based on circumstantial evidence 
In our case, we reiterate that the State did not prove that Mr. Tank transmitted a 
communication for the purpose of annoying, harassing, or seriously alarming Ms. Kloepfer. The 
State merely instructed that a reasonable person would have been seriously annoyed and t.hat Ms. 
Kloepfer suffered serious emotional distress by actions that were not directly proven. Other than 
the picketing, Mr. Tank's alleged actions of sending out an ad on Craig's List, following Ms. 
Kloepfer to Settlor's Park, and sending a dirty text message to Mr. Kloepfer were not directly 
proven and were denied all along by Mr. Tank. The State did not prove that Mr. Tank intended 
to purposefully annoy or seriously alarm or harass Mr. Kloepfer by picketing outside of Idaho 
Power. 
II. Tank Did Not Waive His Instructional Error Claim by Failing to Raise it either in the 
Trial Court or on Intermediate Appeal. · · 
ARGUMENT 
Mr. Tank relies heavily on Elonis v. United States, U.S._, 135 S. Ct. 2001 .(2015). 
The Elonis decision was not handed down until after the intermediate appeal was heard. 
Therefore, the new issues raised in this appeal were derived from new case law that has 
application in this case. 
While Mr. Tank never preserved his challenge to the jury instructions regarding the 
Stalking in the Second Degree Statute (LC. section 18-7906), he did not waive his argument that 
it was fundamental enor. Mr. Tank argues that the error violated an unwaived constitutional 
right to a fair trial and due process; that the error was clear and plain; and that it was harmful 
error in that it resulted in his conviction. 
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III. Tank Did Not Fail to Show that the District Court Erred in Holding that the Magistrate 
Did Not Abuse its Discretion When It Denied Tank's Rule 35 Motion. 
ARGUMENT 
The District Court erred in holding that the Magistrate did not abuse its discretion when it 
denied Tar1k's Rule 35 ~T1otion. ~T1r. Ta:nk provided ne\:v information to the Court regarding l1is 
current indigent circumstances, in that he was unable to afford probation fees or classes. 
Moreover, he had not had a chance to fully disclose his financial situation at his sentencing and 
he was not aware of the costs of probation and classes at that time. 
CONCLUSION 
For the foregoing reasons, Mr. Tank petitions this Honorable appellate court to reduce his 
sentence as it deems appropriate or to reverse or modify his judgment of conviction. 
f~ DATED this _i_J_ day of December, 2015. 
E~ESTESS 
Deputy Ada County Public Defender 
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CERTIFICATE OF MAILI1'JG 
I HEREBY CERTIFY that on this -12_ day of December, 2015, I caused to served a 
true and correct copy of the foregoing document in the above-captioned matter to: 
TED S. TOLLEFSON 
DEPUTY ATTORl"\JEY GENERAL 
CRir,.111'1A.L DIVISION 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Hand delivered to Attorney General's mailbox at Supreme Court. 
By interdepartmental mail 
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